IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

USS FORREST SHERMAN DD-931
:

FOUNDATION, INC.


:
No.







:



Plaintiff


:







:



v.



:







:

UNITED STATES, RAY MABUS,

:

Secretary of the Navy and the


:

DEPARTMENT OF THE NAVY

:
JURY TRIAL DEMANDED







:



Defendants


:

COMPLAINT


Plaintiff, USS Forrest Sherman DD-931 Foundation, Inc., a Maryland non-profit corporation, by its attorneys, Kantrowitz & Phillippi, LLC, alleges as follows:

INTRODUCTION


1.
The non-profit USS Forrest Sherman DD-931 Foundation, Inc. (“the Foundation”), brings this action to require the United States of America (“US”), the Secretary of the Navy (“the Secretary”), and the Department of the Navy (“USN”), to comply with § 106 of the National Historic Preservation Act (“NHPA”), 16 U.S.C. § 470f, and the regulations of the Advisory Council on Historic Preservation implementing the NHPA, 36 C.F.R. Part 800, in its undertaking relating to the dismantling and scrapping of the ex-USS Forrest Sherman DD-931 (“Forrest Sherman”), an object eligible for inclusion on the National Register.  Plaintiff seeks to restore and convert the Forrest Sherman into a world-class maritime museum.

2.
The Forrest Sherman is a true icon of this nation’s rich maritime history.  The first completely new destroyer built since World War II, she was the first of a new class of destroyers and the prototype of all the fast ships in today’s modern Navy.  Named for the then-youngest Chief of Naval Operations and hero of World War II, Admiral Forrest Percival Sherman, she was commissioned in 1955 and know as “the Last of the Great Gun Ships.”

3.
The ship was an engineering marvel, ranging from her 1200 pound steam plant enabling her to go faster than any warship then afloat, her fully automated, rapid fire guns and elaborate fire control systems that allowed her to take on multiple targets and giving her fire power greatly superior to any previous destroyer, to her revolutionary “habitability” with air conditioning throughout built in from the keel up.

4.
From her first duty representing the Destroyer Force and the Atlantic Fleet at our Nation’s Capital during the inauguration of President Eisenhower, she has had a storied history including the rescue of escaping combatants in the Bay of Pigs operation, the invasion of Lebanon (for which she received a unit citation), the protection of the Straits of Formosa in the Pacific, the opening of the St. Lawrence Seaway, and the Iranian Hostage Rescue Mission.

5.
Because of her significance in American history, engineering, and culture associated with events that have made a significant contribution to the broad patterns of our history and that embody the distinctive characteristics of a type, period or method of construction, she is eligible for inclusion in the National Register.

6.
Despite the historic significance and importance of the Forrest Sherman, the USN has imminent plans for her scrapping and has, upon belief, failed to assess the impacts of its undertakings relative to the ship and its historic importance as required by § 106 of NHPA, or to evaluate alternatives as required by the NHPA to preserve the historic resource if feasible.

7.
Plaintiff seeks injunctive and declaratory relief to require US, the Secretary, and USN to conduct review under § 106 of NHPA relative to the preservation of the USS Forrest Sherman DD-931, prior to removal of the her removal from Naval Seas System Command Inactive Ships Onsite Maintenance Office Philadelphia, where she is presently located, for the purpose of dismantling or scrapping of the ship, and to adequately maintain the ship as an historic resource while § 106 review is pending.

JURISDICTION


8.
This Honorable Court has jurisdiction of the subject matter of this action pursuant to 28 U.S.C. § 1331 (federal question) as an action arising under the NHPA, a law of the US, and 28 U.S.C. 1346 (US as a defendant).  There is a present and actual controversy among the parties.  Venue is proper in the Honorable Court under 28 U.S.C. § 1331(e).  The subject property is located within this Judicial District.

THE PARTIES


9.
Plaintiff, the Foundation, is a Maryland non-profit corporation formed for the purpose of preserving, restoring, and caring for the Forrest Sherman, and to collect, care for, exhibit, interpret, and demonstrate items that will serve to illustrate naval history and the military role of the USS Forrest Sherman DD-931.  The membership and supporters of the Foundation is composed of persons whose economic, personal, and aesthetic interests will be severely injured if the US, the Secretary, and the USN fails to conduct adequate assessment of historic preservation and fails to prevent dismantling of the Forrest Sherman.  Plaintiff brings this complaint on behalf of all others similarly situated who are too numerous to be named and brought before this Honorable Court.  As a group composed of retired and former Navy personnel and citizens, plaintiff foundation is within the class of persons beneficially interested in, and aggrieved by, the acts of the US, the Secretary, and the USN, as alleged below.  Members and supporters of the foundation enjoy, and derive benefit from the historic and cultural resource of the Forrest Sherman.  Their use, enjoyment, and aesthetic appreciation of this ship is threatened and adversely affected the planned scrapping.  The foundation and its members and supporters are within the zone of interests intended to be protected by the NHPA.


10.
 Defendant, The Department of the Navy is a branch of the United States military with jurisdiction over maritime resources, including the Forrest Sherman.


11.
Defendant, Ray Mabus, is the Secretary of the Navy and is responsible for, and has the authority necessary to conduct all affairs of the Department of the Navy.

FACTS


12.
The Forrest Sherman’s keel was laid October 27, 1953.  She was launched on February 5, 1955 and commissioned on November 9, 1955.


13.
After a long and storied career, the USS Forrest Sherman DD-931 was decommissioned on November 5, 1982 and designated by the Chief of Naval Operations as a retention asset.  She was stricken from the Naval Vessel Register on July 27, 1990.


14.
Section 1015 of the National Defense Authorization Act for Fiscal Year 2006 authorized the Secretary to transfer the Forrest Sherman to the Foundation during a five year period of time commencing on the date of enactment of the Act.


15.
The authority granted to the Secretary by the National Defense Authorization Act for Fiscal Year 2006 has not yet expired.


16.
The Forrest Sherman is presently berthed at the USN’s Naval Seas System Command Inactive Ships Onsite Maintenance Office Philadelphia, Pennsylvania.


17.
The USN has issued a solicitation of proposal for 3rd quarter FY10 delivery orders under ship disposal contracts seeking a proposal for the towing and dismantling of the Forrest Sherman.


18.
Proposals in response to the solicitation must be received no later than 2:00 p.m. EDT, on May 7, 2010.


19.
The USN has agreed that it will not divest itself of the Forrest Sherman, including scrapping, artificial reefing, transferring or otherwise disposing of the vessel, until June 1, 2010 at the earliest.


20.
At any time after June 1, 2010, much of the ship could be irreparably dismantled.

CLAIM FOR RELIEF – COUNT I - Section 106 of the National Historic Preservation Act


21.
Plaintiff hereby incorporates paragraphs 1-20 herein as if set forth in full.


22.
The NHPA, 16 U.S.C. § 470, makes Congressional findings, among others, that the Nation’s historic heritage should be preserved; that the preservation of this irreplaceable heritage is in the public interest; that the encouragement of preserving our historic resources will improve the planning and execution of federal projects and will assist economic growth and development; and that it is necessary and appropriate for the federal government to accelerate its preservation programs and activities.


23.
Section 106 of the NHPA, 16 U.S.C. § 470(f), prohibits engaging in any federal undertaking unless an agency first (1) takes into account the effects of the undertaking on historic properties; and (2) affords the Advisory Council on Historic Preservation a reasonable opportunity to comment on the undertaking.


24.
The US, the Secretary and the USN propose to undertake to dismantle the Forrest Sherman, an object eligible for inclusion on the National Register, and have failed to first comply with section 106 of NHPA.

CLAIM FOR RELIEF – COUNT II – Federal Administrative Protective Act

25.
Paragraphs 1-24 herein are incorporated hereby as if set forth in full.


26.
Section 702 of the Federal Administrative Procedure Act (“FAPA”) affords a person suffering a legal wrong because of agency action judicial review of the action.


27.
The USN’s proposed action, the dismantling of the Forrest Sherman prior to the expiration of the Secretary’s authority to transfer the ship to the Foundation will cause the Foundation to suffer an irreparable harm.

RELIEF


WHEREFORE, Plaintiff respectfully requests that this Honorable Court:


1.
Declare the obligations and duties of the United States, the Secretary of the Navy and the Department of the Navy to comply with the requirements of Section 106 of the National Historic Preservation Act, the Federal Administrative Procedure Act and the National Defense Authorization Act of 2006.


2.
Order injunctive relief enjoining the United States, the Secretary of the Navy and the Department of the Navy, their agents and employees from any and all physical action in furtherance of the removal of Forrest Sherman from its present location for dismantling or scrapping until this Honorable Court in its continuing jurisdiction has determined that the United States, the Secretary of the Navy and the Department of the Navy have fully complied with the requirement of the NHPA, FAPA and the National Defense Authorization Act of 2006.


3.
Order injunctive relief enjoining the United States, the Secretary of the Navy and the Department of the Navy, their agents and employees from any and all physical action in furtherance of the dismantling and/or scrapping of Forrest Sherman until this Honorable Court in its continuing jurisdiction has determined that the United States, the Secretary of the Navy and the Department of the Navy have fully complied with the requirement of the NHPA, FAPA and the National Defense Authorization Act of 2006.


4.
Order the Secretary to transfer the Forrest Sherman to “donation hold” status pending further order of this Honorable Court.


5.
Award plaintiff its attorneys fees and costs.


6.
Award such other and further relief as this Honorable Court may deem proper and just.







Respectfully submitted:







KANTROWITZ & PHILLIPPI, LLC






BY:
______________________________







STEVEN B. KANTROWITZ
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